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Silver Spring, Maryland 20910

Re Clarkaburg Town Center

Dear Ms. Witthsrrs:

o Gn be~f of the Applicant, NNPH-Clarkburg L.L.C. (formerly Terrabrook Clmksburg LLC),
MS letter discusses tie proposed Clsrksburg Town Center Project Plan Amendment md
Village Center Site Plan and the relatiomhip of the proposed commercial uses to the
reeornrnen&tions of tie Clarksburg Master Plan arrd the approved Project Plan for the
Clsrksburg Town Center development.

Clsrksbur~ Master Plan md Clarksbur~ Retail Study

The Project Plan fierrdrnent and Village Center Site Plan are k accordance with the
recommendations of tie Clarksburg Master Plan and Clarksburg Retail Study. me Master
Plan identifies the Town Center District, which extends from Comus Road south to
Stringtown Road and horn 1-270 east to Piedmont Road, as a focal point for the planning area.
The Town Center District includes the Clsrkaburg Mstoric District and is comprised of 635
acres. me Master Plan recommends residential, retail, and office uses witin tie Town
Center and dso tidicates tbe importance of civic and pubtic uses being concentrated here.
me Master Plan further identifies important design features for development, including
patterns of small blocks, the use of an intercotiected system of streets, the preservation and”
enhancement of the tistoric district, street-orientation of buildings and tie provision of open
spaces.
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As shown on the proposed Project Plan Amendment and Site Plan submissions, the Village
Center will be developed with 146,500 total square feet, including 112,000 square feet of
retail uses, 14,500 square feet of retaiUoffice uses, an approximately 20,000 square foot public
Iibrasy, and approximately 96 residential units located witi a mixed-use building on
Clarksburg Squsse Road. As you bow, the Village Center design has undergone significant
community and agency review and revision since the Site Plan apphcation was filed in 2004.
fie revisions help integrate retail, office, civic and residential uses within the Village Center,
dl in accord with the Minter Plan design feature recommendations. The revised design
provides significant useable open space for the community, particulmly in the Town Square,
fully integrates the site for anew pubfic hbrary, creates a unique and attractive environment
with an interconnected system of streets and wa~ays, and is characterized by street-facing
buildings and a~active streetscapes that will encourage wting and community interaction.

h terms ofcornmercid uses specifically, we acbowldge the Master Plan states up to
300,000 square feet are proposed. 1HoweveC the Master Plan also recognizes that this figure
exceeds (nearly doubles) the fidtigs of the 1991 Cluksburg Retail Study ~Retail Study”)
that up to 152,500 square feet of neighborhood retail uses could be suppofied in the Town
Center. Master Plan at 6; Retail Study at 3 (Attachment 1). The Master Plan states “A
maimurrr square footage of the retail center is proposed (up to approximately 150,000 square
feet .. the balance of proposed retail md office uses (70,000 to 105,000 square feet) is
proposed to be located throughout the Town Center District and consists of infiU retail within
the historic district?’ Master Plan at 46=47 (emphasis supplied).

To fully understand the Master Plan commercial recommendation, it is important to consider
the underlying market research prepared by the Planning Commission. The 1991 Clarksbrsrg
Retail Study indicated a village center located on Stringtown Road (i.e., within the Clarksburg
Town Center development) could supporr up to 152,500 square feet of neighborhood retail
uses. Attachment 1 at 3. This conclusion was based on a primary and secondary market of
7,086 households. Attachment 1 at 5. However, notations in the 1991 Retail Study obttied
horn ~CPPC indicate an April 7, 1993 revision to the Study and a 15~0reduction in the
anticipated Town Center market area to 6,000 households. Attachment 1 at 5. This reduction
in market demand was reflected in Table 6 of the June 1994 Technical Appendix to the

$

1 The MasterPlan identifiesa site wititi tie Town Center District west of Rt. 355 as the major
employmentsite for the TownCenterDistrict containing up to 470,000 square feet of employment
uses.
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Master Plan (Attachment 2). Table 6 correspondingly reduced tbe amount of retail that
could be supported by the Town Center to 130,000 square feet.2

Mthougb its conclusions as to commercial development were later revised downward as
noted above, even the origtid 1991 Retail Study stated “we recommend a center ske of less
than 152,000 square feet for the Town Center.” Attachment 1 at 3. The Retail Study
further stated ‘jut because there may be a need for 150,000 square feet of neighborhood.
convenience and shopping goods in the Town Center sre[a] does not Merently mean it is
feasible to locate ~ of this space in one center. ~. me Retail Study dso stated that if less
than 152,500 square feet W= proposed (in the Master Plan), the difference (i.e., between the
proposal amount of retail and 152,500 s.f.) could be located elsewhere in the area. k other
words, the Retail Study considered the Town Center market area (i.e., 7,086 households)
capable of supporting up to 152,500 square feet located tioughout Town Center, inclutig
the Village Center, Wstoric District and near the future transit station. ~. The Retail Study
recommended development of the Rllage Center itsel~ with 120,000 square fed of uses,
ecluding government communi~ uses (such as the anticipated public library).

o

Attachment 1 at 4. The Retail Study dso strongly cautioned against proposing too much
professional office in tie Clarksburg Village Centers, stating hat professional office space
usually comprises not more than 107. of the toti center square footage. Attachment 1 at 10.3

hportantly, the Master Plan does not reqtie development of the Village Center with 150,000
square feet of commercial uses or mandate a level of initial development not supported by the
Planning Commission’s market research. Rather, we believe the County Council modified
the Planning Boards recommendation for a maximum 120,000 square foot Village Center to
allow for future groti and expwion. Clearly, the Council’s hclusion of the words “up to
150,000 square feet” were intended to indicate a maximum potential density. As such, tie
Master Pbm recommendation does not preclude initial development in accord with the Retail
S~dy’s recommendation for a center comprised of 120,000 square feet. The Master Plan
recommendation of up to 150,000 square feet dso tacitly endorses the Retail Study’s

2 Significantly,the MasterPlan text was not revised to reflectthe reducedcommercialsquare footage
identified in the Technical Appendixand 1993revision to the Retail Study,but mntinued to s~te the
Retail Study found that up to 153,000square feet of neighborhoodretail cotid be supportedin Tom
Center. Master Plan at 46.

3 k the PlanningBoard @inal)Drafi Master Plan, the Pltig Boardrecommendedthe Town Center
Village Center include up so approximately120,000 squurefeet ofretsil uses. TechnicalAppendwat
209,
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recommendation to allow for retail expmion in the future. k this regard, the Retail Study
identified the number oneadditional factor to consider in planning retail centers as providing
site acreage “large enough to allow for retail expansion in the fume, should market
conditions heighten? Attachment 1 at 9. h this regar~ it is rdso critical to consider the
Master Plan Vision of 6,000 households is not anticipated to be reached for 7-9 ye= if
currently strong residential market conditions continue. As noted above, the Retil Stidy
(and Planning Board Drafi Master Plan) recommended a Village Center of ordy 120,000
square feet to serve over 7,000 households.

We also note the Master Plan Staging recommendations expressly deferred retai~cormnercial
development in the Newcut Road.snd Cabin Branch Neighborhoods until 90,000 square feet
of retail uses had been established k the Town Center. Minter Plan at 190, 196, The M=ter
Plarr indicates estsbfishroent of this 90,000 square foot critical mass of retail is important to
foster the development of the Town Center District as a community focal point early in the
development of Clsrksburg. Wtial development of the Village Center with 146,500 square
feet of retail, professional office space and the new hbrary as proposed, is consistent with this
Master Plan premise. Moreover, when the Master Plan recommendation to defer retail
development in the Cabin Branch and Newcut Road Neighborhoods mtil 90,000 square feet
of retail uses have been established in the Town Center is read in conjunction with the Master $

Plan’s recommendation for up to 150,000 square feet of retail, it is evident the County
Council anticipated initial development of the Village Center cotid occur with something Iess
than 150,000 square feet of retail uses.

Clmksbure Town Center Proiect Plan VProiect Plan’~

The Planning Board’s 1995 Opinion approving tie Project Plan authorized a mmimurn
150,000 square feet of retail uses and 100,000 square feet of office uses. The Village Center
Site Plan proposes 112,000 square feet of retail and 34,500 square feet of retaiVofflce uses
(including the public library). The reduction in nonresidential development is attributable to
two primary factors. First, when the Planning Board approved the Project Plan, the Village
Center cornrnercid area comprised 14.6 acres. As a consequence of stricter storrnwater
management regulation and other environmental considerations beyond the control of the
Applicant, tie developable Iand area for the Village Center today. is ordy 12 acres. We also
emphasize the ViUage Center site area is able to remah this large ordy because the Applictit,
in working witi interested cornrntity members and Staff, agreed to comprehensively review
the spprovd Project Plan design. This comprehensive approach led to the proposed
relocation of the library site, presemation of the Tow Square as open space, and the
incorporation into the Village Center of property designated for multi-family use on tie
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approval Project Plan. Clearly, the reduction in land area duectly impacts tie amount of
development that can be accommodated in the Village Center. Nevertheless, tie proposed .28
FAR is still more dense than the .25 FAR assumed by the Retail Study for tie Village Center.
Attachment 1 at 10.

The second factor Muencing the amount of retail and office development is the tited
parking available for the Village Center and other uses witi the project. When tie Planning
Board approved the Project Plan in 1995, the Board approved a waiver allowing the developer
to utitie on-street parking to reduce the requirement for off-street parking. This
accomplished two major plarrrringobjectives: (i) reducing impervious areas within the
environmentally sensitive Clwksburg watershed, and fii) providing on-street parking
throughout the development to encourage pedestrian activity and to provide tic ctig on
streets tiugh the use of parallel parking. We also note with significance (md more than a
little skepticism) that the approved Project Plan parking tabulations indicated ordy 30 parking
spaces were required for 100,000 square feet of office development.

Consistent with the Project Plan approval and tie approval of subsequent site plans within the
project, the Village Center Site Plan utities on-street parting to help meet the parking needs
of the development. htead of the customary 5 on-site parking spaces per 1,000 square feet
of retail uses, the Village Center on-site parking ratio for retail uses is about 4.11 spaces per
1,000 square feet or about 17Y. fewer spaces than typically required by Code (exclusive of the
retaiUoffice uses to be located in the mixed-use building). Additiond anticipated parking
demand is met tiough the use of on-street spaces in accordance with the previously approved
parking waiver. Moreover, when the Applicant began discussions with the Department of
Library Services about providing a site for a new public library within the project, we were
advised that a minimum 120 parking spaces would be needed for the library. As the parties
continued their discussions, including analysis of the parking constraints associated with the
Village Center, the County reduced the desired number of parking spaces to 75 spaces, a ratio
of less than 4 spaces per 1,000 square feet. Therefore, the development by the County of a
tibrary on the designated site is hkely to ~er stress the Iimitd parking supply.

Additionally, the Clarksburg Town Center development comprises about 267 acres of the
635-acre Town Center District. The Village Center itself comprises just over 12 acres, or
about two percent of the Town Center District land area. When the Retail Study’s initial
conclusion that a market mea containing 7,086 households could support up to 152,500 square
feet of neighborhood retail is placed in context, the conclusion about the amount of retail that
could be supported clearly refers not to development of the Village Center alone, but to the
entire Tom Center primary and secondary market area. As noted above, the Retail Study
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indicated that if less than 152,500 square feet was proposed, the remaiting retail could be
located elsewhere in tbe are~ ticludmg within the Historic District and near the future transit
station. Atichment 1 at 3.

btly, based on a 2005 smey of uses within the Town Center District, there are
approximately 22,000 square feet of existing nonresidential uses in the Town Center District
located outside the limits of tie Clarksburg Town Center development.4 There are also
approxkately 8.5 acres of commercial zotig in the Mstoric District itself. When tie
existing md potential future retail within tie Town Center District are considered with the
retai~office uses proposed in the Village Center and tie 31,370 square feet of retail and office
uses on Stringtown Road k the Clarksburg Hi@snds project, the result exceeds the
matimum amount of retail found by the Retail Study to be suppofiable by the Town Center
market area at fill buildout (i.e., 6,000 households/130,000 so as reflected in Table 6 of the
Master Plan Teetical Appendix (Attachment 2).

Sincerely,

LWOWS AND BLOC=R UP

w?

,

Todd D. .Bro
TDB:cp

cc: Ms. ti Ambrose
Ms. Rose fiasrrow /
Mr. Michael Ma
Ms. Sue Mwsrds
Ms. Nellie Msskd
Mr. John Carter

4 This figureincludestwohome-basedbusinesses, but doesnot include seversl outdoor uses or the
approtitely 99-ameprivateevent facilityat High Point Farm. The figure also does not ticlude
approximately 18,438sqw feet of neighborhoodretail and 12,932square feet of office uses under
cons~ction ss a part of the ClarksburgHighlands developmenton the south side of Strirrgtow Road.
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Hom Derick Berlage, Chair
and Members of tie Montgomery
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and Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910

Re: Clsrksburg Town Center -- Buildlng Height Compliance

Dear Chairman Berlage and Members of the Planning Board:

~s office represents ~~-Clarksburg L.L.C. (formerly Terrabrook Clsrksburg LLC)
~WewlanW). Newland is the inter developer of tie Clarksburg Tow Center. This letter
responds to the January 25, 2004 compltit filed by the Clsrksburg Town Center Adviso~
Committee ~CTCA~) concetig alleged building height violations within the development.
Please include this letter in the public hearing record.

Clarksbure Master Plan

The tit of CTCAC’S argument seems to be that building height within a 4-story structure in
excess of 45 feet is, per se, incompatible with the historic district and contrary to the
recommendations of the Approved and Adopted Clsrksburg Master Plan & Hyattstow Special
Study Area (1994) ~Master Plan”) and subsequent Pltig Board approvals for the Town
Center development. The CTCAC relies on language selectively extracted from the Master Plan
as support for its contention. As discussed below, the language cited by CTCAC is taken out of
context srzdconsists of generally stated principles the Master Plan itself clarifies with specific
rcconunerrdatiorrs. k its letter, the CTCAC fails to advise the Boud of the specific provisions of
tie Master Plm relevant to the building height issue. h so doing, the CTCAC tends to mislead
the Board and unjustly criticizes the significant efforts by Staff in administering this large and
complex development.

FirsL the Master Plan contains absolutely no specific height limitation for buildings in the Town
Center in terms of feet, To the contrary, the Muter Plm recommends that “rollapartment
buildings in tie fiture Town Center will be four stories or less except within wakng,distsrrce of

7200 Wtsconsin Avenue I Suite 800 I Bethesda, MO 20S1 4-2 1301.654.05041301.654.2801 Fax I W.linowes-law.com
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the transit stop, where a building height of six to eight stories maybe allowed if Master Plan
recornmendatiom concerning compatibility with the historic district can be achieved.” p. 46.

Thus, the Minter Plan does not support the CTCAC argument for imposition of a specific
building height Imitation in terms of feet. Moreover, the above-quoted passage demonstrates
btidings in the Town Center District containing as many as eight stories are not, per se,
incompatible with the historic distict. fither, the Master Plan cofis that a building
containing up to eight stories may in fact be authorized if the Master Plan’s recommendations
regarding compatibility can be achieved.

The CTCAC also quotes part of a general statement found in Master Plan Poficy 6 that states
assuring compatibility with the historic district was a guiding principle of the planning process.
p. 26. However, the CTCAC fails to advise the Board that the detailed discussion under Poficy 6
recommends a specific buffer concept around the historic district to protect its character. Id.
The Muter Plan describes the buffer concept in detail, along with other recommendations, to
assure development around the historic district complements the district’s sca3e and character.
p. 48-49. Again, the Master Plan recommendations in tis regard do not contain any height
limitation in terms of feet. Moreover, in pertinent pm the Master Plan recommends the
following to assure the desired relationship between the “olfl ad “ne# elements of
Clarksburg

“On ihe east side of the historic distinct, all development 400 feet east of uisting
MD 355 an~or on land which is within the historic district should be single-
fami~ detached structures which are no higher than two stories ...New
dwelopment near the church on Spire Street should be smaIIer in scale and
sufficiently set backfiom the church.” p. 49. @mphsais suppfied.)

The Master Plm also contains a diagram @igure21) that graphically represents the above
guidelines (Attzchrnent 1). The CTCAC fails to disclose to the Board either the specific Master
Plm recommendations regardtig compatibility with the historic district or Figure 21.

Figure 21 and tie Master Plm language quoted above demonstrate the buffer area and height
limitations recommended to assure a compatible relationship with the historic district are limited
to the areas immediately adjacent to the historic district. The buildings k question are located
more than 400 feet east of MD 355 and therefore are not subject to the height titations witirr
the described buffer area h fac~ the Bo=to Condominium buildings are located over 2,500

$
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feet fim tie designated buffer area and are not visible from the historic district. As a
consequence, the previously tiscusscd recommendation for apartments contig 4 stories is the
controltig guidance in tie Mater Plan.

- Zone. Proiect Plan and Site Plan

The Town Center is classified M-2. The CTCAC cites certain provisions of the Zoning
Ordtisnce for tie proposition that optional method development in the Zone is intended to
encourage development in accordance with the recommendations, including the numerical
limitations, of the Master Plan. However, as discussed above, more than a selective rtig of
the Master Plan demonstrates its language does not support the specific height titation the
CTCAC seeks to impose. This is pficularly evident since the CTCAC argues such height limit

*

was imposed to assure compatibility with the historic district in accordance with the Master Plan.
However, the Master Plan assured a compatible relationship between “ol& and “new
Clsrksburg by expressly including the specific (and inapplicable) buffer recommendations
discussti above.

We further note the project plan is in the nature of a concept plan. For example, Section 59-G-
2.12(d) of the Zoning Ordinance requires the project plan to show ordy ‘tie general buk and
hei@t of the principal buildings” ad “aprefimirsa~ classification of dwelfig tits by
type.. .Y(emphasis supplied) Section 59-D-3.4 of the Zotig Ordinance contis the generrd
nature of the project plan by requiring a site plan “to be consistent” (i.e., harmonious or
compatible) with an approved project plan. Section 59-D-3.4 does not require the site plan to be
an exact replica of the project plan. See Logan v. Town of Somerset, 271 Md. 42, 57-58, 314
A.2d 436,444 (1974) (mnstiction and mtitenance of swimmin g pool found to be consistent
with the use of Iand for public park purposes); Carriage Hill-Cabin John, Znc. v. Ma~land
Health Raourc~ Planning Commission, 125 M& App. 183,222,724 A.2d 745,765 (1999) (in
evrduating a comprehensive care facility application’s “Less Costly or More Effective
Alternatives” criterion, numerical cost comparisons are not relevant when coss fdl within a
reasomble range, and projects may be found consistent even if one applicant’s costs exceed .&at
of another’s in a compuative review) (quotkg COW 10.24.01.07H(2)(c); MacDonald v.
Board of Coun~ Commissioners, 238 Md. 549,555,210 A.2d 325,328 (1965) ~tbe building of
a golf course, the dred~g of Swan Creek, the reservation of a school site and the
authotiation of pubbc utility services . . . are as consistent with increased MI residential
development as tiey are with the btilding of high-rise ap~ents”). Thus, decisionrd precedent

●
rdso cotirms “consistency” does not mem exactimde. Nevertheless, and the foregoing
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notwitbstandmg, we dso note the data table included witi the Board’s option approving the
Project Plan specificdy identified the required building height as “4 stories.” Therefore,
construction of the four stow apartments in question satisfied tis criterion.

We Wer note the W-2 Zone does not specify a muirnum building height for development.
Ratier, because development in the Zone requires approval of a site plan, building height fits
are estabtishcd by the site plan approval. The Planning Bored approved Site Plan 8-98001 for
Phase I of the Town Center by its Opinion mailed on March 3, 1998. k its Opfiom the
Planning Board specifically feud the Site Plm as conditioned was consistent with the approved
Project Plan. Significantly, the Bowd did not impose a condition specifying a rnmirnunr
building height for development. To the contrary, Condition No. 38 of the Opinion states:

“The applicant may propose compatible changes to the units proposed, as
market conditions may chang~ provided the fundamentdfindings of the
Planning Board remain intact and in order to meet the Project Plan and Site
Plan findings. Consideration shaU be given to bu~ding type and location, open
space, recreation and pedestrian and vehicular circulation, adequacy of parking
etc for staff reviw and anproval.” @mphask supptied.)

Therefore, contrary to the CTCAC’S contention that tie Project Plan established nurnericd
standards that were inviolate, tie Board’s opinion approving the Phase I Site Plan demonstrates
unequivocally that the Board delegated authority to staff to “review and approve” modifications
in wits and building types and locations provided the fundamental findings of the Board
remained intact and in order to meet the Project Plan and Site Plan findings. As discussed above,
the Master Plan authoties 4-story buildings in the Town Center outside the historic district
buffer area and without limitation as to building height in terms of feet. Furthermore, the data
table appended to the Project Plan Option identified 4 stories as the r~uired height limit. We
dso note the January 16, 1998 Staff Report and Recommendation for Site Plan 8-98001 stated
“The mdtifsmily units are four story apartment style buildings. . . “ p. 12. The Staff Repoti
also contained a project data table which similarly identified both tie “Perrnitte~equired
btiding height and the “Proposed building height m 4 stories. p. 32.

Regarding the Phase ~ Site Plan (8-02014), the Board’s Option mailed Jue 17,2002
specifically found the Site Plan, as condition was consistent with the Project Plan. Similar to
the Project Plan Opinion and Phase I Site Plan Opinion, the Board did not impose a nusnericd
condition regarding mmirnurn building height. However, the Board incorporated tie May 2,
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2002 Staff Report as a part of its @inion. The Staff Report contains a project data table that
identifies the “Perrcritie~equke~ building height as 4 stories and the “Proposed” building
height as 4 stories. No height titation in terms of feet is referenced.

For the foregoing reasons, we respectfully request the Board fid that no cause exists for issuing
a notice of tiolation or a findhg of noncomphance with the terms, conditions or restrictions of
the Town Center site plans.

Thank you for consideration of these remarks. We look forward to dlscusstig tis matter before
the Bowd at the upcoming hearing.

very my yours,

~R LLP

TDB:cp
Attachment

cc: Hon. Michael fiapp
Ms. ~ hbrose
Ms. Rose Rrasnow
Mr. Michael Ma
Ms. WP Witthans
Mr. John Carter
Ms. Sue Edwards
Ms. Nelhe Maskd

e’ *138 VI
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Re: Extension of Preti~ Plan No. 1-95042 Vtidity Period (Clarksbnrg Town Center)

Dear Ms. fiasnow:

0ss be~fofthe Applicant, NNPU-CIsrksburg L~L.C.(formerly, Terrabrook Clsrksburg LLC)
~Wewlsm~), the purpose of tis letter is to request a 24-month extension of the Pretiary Plan

o

vahdity period to allow the remtig subdivision plats for the project including tie ViUage
Center, to be recordd.

Pursumst to Section 50-35@)(3)(d) of tie Montgomery County Subdivision Regulations,
Newland requests a 24-month extension of the Clarksbwg Town Center Pretisry Plan
vtidity period. At presenq subdivision plats for 940 of 1,300 approved dwelbg units, most of
the subdivision streets, open space parcels, the par~school site and recreation space parcels have
been recorded and property has been conveyd to Montgomery County Public Schools and
M-NCPPC for the partischool site. Pursuant to Prehrninq Plan Opinion Condition No. 17 and
Site Plan Review No. 8-98001, the remaifig elements of the Prelirniisry Plan must be recorded
by March 26,2005.

k accordance with Section 50-35@)(3)(d), delays subsequent to tie Preliminary Plan approval
have materially prevented Newland horn vdidadng the entire plan. h additiou the occurrence
of sigrdficant and unanticipated events beyond Newlanls mntrol have dso substantirdly
impaired Newlm&s ability to validate tie plan in its entirety. h 2004, Newland filed WO site
plan review applications with the Pltig BoVd for the Clarksburg Town Center development
designated Site Plan Review Nos. 8-04034 and 8-98001C. The applications proposal
development of the Clarksburg Town Center Village Center and the area located nofi of
Ckrrksburg Square Road, west of Overlook Drive ~Section 1A4”).

After Newland filed the Village Center site plan appbcatio~ existing residents of the Town

●
Center expressed concerns about the configuration of uses proposed within the Village Center.

7200 Wsconsin Avenue I Suite 800 I Bethesda, MD 2081442 I 301 .6 S4.0504 I 301 .6 S4.2801 Fax I W.linOWes-Iaw.cOm
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Their concern included, among other matters, vehicular and pedestrian circulation, proposed
building orientation, presewation of the Town Square as an open area and the general layout of
land uses. k so effort to resolve these concerns, Newlarrd met with residents organized as the
Clarksburg Tom Center AdvisoV Committee. ~CTCA~) These meetings lasted several
monti and resulted in significant design modifications to tie proposed site plans.

During the course of meeting with the CTCAC, Newlsnd dso participated b a series of meetings
with Pltig Staff, County Executive representatives horn tie UpcountY Regional Services
Center, the Montgomery County Department of Pubtic Libraries and tie Montgome~ County
Department of Pubfic Works and Transportation. The subject of these meetings was tie
County’s desire to mrrstruct a public library within the Town Center and how best to
accommodate the hbrary’s neeh while at the same tie fully titegrating tie library with the
remainder of the Town Center community.

Once the interested parties recognized the substaotid challenges associatti with constructing a
hbrary within the previowly identifid Town Square, Newland undertook a comprehensive
review and redesign of the Village Center to address both private and public sector needs md
desires. k addition, significant concerns expressed by new community residents ultimately
extended beyond the pmposd Village Center Site Plan to include the Origirrfl cotiguration of
retil uses shorn on the approved Project Plan. The cumulative effect of these factors
substanti~y impaired Newlan&s abihty to validate the remainder of the plm while being
responsive to these concerns.

We further note that Newlaod has undertaken exceptional effofi ~us f~ to v~date tie
Preliminary Plan. A noted above, Plats for 940 (about 72%.)of the approved number of units,
most of the subdivision streets and open spacdrecreation parcels have been recorded. Site
construction has been continuous since 2000-2001 and approximately 630 dweltig units have
been occupied by new Town Center residents. h this respec~ the traditional neighborhood
design of the Town Center ~er complicated and lengthened the atistrative review process
for practically every aspect of the development, horn utility service issues to street design and
layout to storrnwater management controls. Ml of these factors have resulted in si@ficrmt
additiond delay;

Lmtly, the Town Center is envisioned as a complete community. me Village Center, residential
density and recreational amenities md open spaces remaining to be recorded and developed will
be critical to the success of the Town Center m a sustainable, vibrant new town. Exceptional and
ursduehardship would resdt not ordy to Newland, but to the Town Center residents md
surrounding residents and businesses if the project is not allowed to proceed to completion. We

@
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tierefore rquest a 24monti extension to rword the remaining subdivision plak and obti
building permits.

~~ you for your comideration. K you need additioti inforrnatiou please do not hesitate to
contact w.

Very tily yours,

~B:cp

● “
cc: Ms. k hbrose

Mr. Wchael Ma
Ms. Wynn Witi

ma7911vl
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Todd D.Brown
301.961.5216
tbro~@l inowes-1 aw, mm

BP Hand Delive~

Mr. Derick Berlage, Chair
and Membem of the Montgome~

County Planning Board
Marylsnd-Ntional Capital Park

and Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910

Re Clsrksburg Tow Center Building Heightz

, Dear Chairman Berlage and Members of the Planning Board:

On beha~of the developer of the Clmksburg Town Center, NNPH-Clarbburg LLC and
Newlsnd Communities, LLC, the project development manager (such developer and project
development manager are referred to herein collectively as ‘Wewlmd Communities”), tis letter
requests that the Board reconfm its prior decision that no site plan violation haz occurred.
Please include this letter in the pubhc Rword.

Building Hei~t Compliance.

As the Bead will recall, the M-2 Zone does not specify a maximum building height.
Therefore, the proposed and corrs~cted building heights do not violate any zoning standard
Further, rdthough the Project Plm Opinion identified”4 stories (45 fi.~ as the proposed
residential building heigh~ the Project Plan Opinion cIearly indicated”4 stories” m the
controlling building height stmdmd. Project Plan Opinion at 9. Moreover, as set forth in
Section 59-D-2. 12 of the Zoning Ordinance, a project plan requirement is to speci~ ody the
_ bu~ ~d heidt of buil~gs.

As part of the Site Plsn Opinionz for both Phtie I and Phaze H, the Planning Bowd expressly
incorporated an associated Staff Report and Recommendation hat identified”4 stones” m the
“perrnitiedrequire~ and “propose&’ building height for the Site Plan. h the Site Plan Optionz,
the Board did not indicate in arty manner, express or implid, that a gened building height
expressed numericdy at project plan would strictly control construction even though subsequent
Site Plan approvals specified a different standard (i.e., 4 stories). Sirnilsrly, the written Site Plan
Opinions did not indicate that subsequent physical site plan drawings by and of themselves could

a

7200 Wsconsin Avenue I Suite 800 I Bethesda, MD 20814 -4S42 I 301.6 S4.0504 I 301.654.2801 Fax I W.linowe$-law.com
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in any way override the Board’s written opinion ofperrnitted building heights within the project
(i.e., 4 stories). The suggestion that a chart inadvertently repeated in subsequent drawings could
override the Board’s stated 4-story standard is particularly rrnsettbg because the Bored
expressly found in each Site Plan Qinion that tie Site Plan was consistent with the Project Plan
and that each structure (with a permitted Astory building height) was compatible with existing
and proposal adjacent development. The Record is clear. Ml buildings proposed for the
development and constructed to date meet the 4-story stantid irnposd by the Board b its Site
Plrur qinions.

Staff Level Review = Apuroval bv Delegated AuthoriN.

It is dso impo~t to recall that the Planning Board does not review the signature site plan
documents. Such documents are tistered entirely at the sti level. Accordingly, in the
event a subsequent signature site plan eonti a development standard different from that
eatabhshed by the Planning Board in its Site Plan ~inio~ the Site Plan @inion itself must
control, tiess authority to mo&@ the standard has been properly delegated to sM. k this case,
the Board expressly authorized staff in the Phase I Site Plan @inion maild March 3, 1998 to
review and approve compatible changes to the units propose~ provided tie Board’s fundarnerrti
fidirsgs remained intact. Condition 38, Site Plan 8-98001 ~Condition 38’?. The Site Plan +
Enforcement Agreement dated May 13, 1999 included ti- s statement of delegated authority as a
Stipulation to which the developer and Board’s designee expressly agreed. Therefore, the Boar&
tiough its Site Plan approval and through the sigoed Site Plan Enforcement Ageement with the
developer, ?:thorized staff to review and approve changes (including he “thinthe ~sto~ !.
s~dti) to tb~ruuts proposed by the Site Plan. ~s is true regardless of the inadvertent
repetitive inclusion of the project plan height chart subsequently placd on various revisions
submitted by the developer’s engineering constitrsnts.

1F
b ougb ita designee), was nor rquire& Moreover, the absence in Condition 38 of language

rquiring an amendment to the signature set of site plan documents for a change in unit type
approved by staff is in direct mntrmt to other mnditiom in the Phme I Site Plan @tion which

●
expressly mandated revisions to the signature set of site plm. See, e.g., Conditions 12 and 13,
Phase I Site Plan Qinion. Clearly, if the Board had intended tie Site Plan Enforcement

It is tio important to recognize that neither the Phase I Site Plan nor the Phase I Site Plan
Enforcement Agreement r~uired either an amendment to the Site Plan Enforcement Agreement
or the attached signature set of documents in connection with the approval of changes to units
pursuant to Condition 38. To the contrary, the feet that the Planning Board expressly authorized
such changes to be reviewti and approved by “staff demonstrates that formal amendment to the
Site Plan or Site Plan Enforcement Agreement, to which the Planning Board is a signatory
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Agreement or signature set of documents to be amended for each and every unit change
approval by staff pursuant to Condition 38, the Board would have stated so expressly,
pdcdsrly when it had so stated on other issues elsewhere in its Opinion.

We further note at the Pltig Boards May 9,2002 hetig on the Phase H Site Plm sti
advised the B04 without objection or wnboversy of any kind whatsoever, that pursuant to the
express authority delegated to staff by the Board in Condition38, Staff had administratively
approvti a number of modifications to dwelling units and site layout. At the May 9,2002
hearing, staff expressly retided we Board of the authority delegated by it under Condition 38
and described what actions had been taken pursuant to that authority. Staff indicated:

“me Phase 10pinion] had something like 43 conditions to it and one of tiese
conditions was to Mow staff to work with the applicant to change unit ~es ad
make minor modifications to the layout so that we didn’t come back with every
change in the site plan. And the appficant has kept us pretty busy with a lot of
changes to those. The single-family detached section stayed the same but there
have been significant, I think improvements in the layout and tit ~es and
design relationships that were achieved and other of thek revisions to the Phase I
approved buildings. . .“

1
k tis case, the Planning Board incorporated the Phase I and Phase H staff reports as a part of its
Site Plan Optiom. h neither Opinion did the Bored express a conclusion as to buildng height
different from that cleuly specified in the stsffrePofis. ~erefore> ~ ifi ~fions~ tie ‘omd
estabhshed conclusively the Site Plan building height m”4 stories” m stated in tie staff reports.
The Board cannot simply i~ore its prior decision in this regard.

h its current deliberations, in fairness to the Appficant, the Board must take the entire course of
administrative events into account. However, the signature site plmr d- ent at issue initially,

idt was 35’/45’. To our
annrng Board-r reviewed the signature site plan document prior to its

appmv~. Accord~4y, to tie extent tie hei@t ~~it ~ feet Wm ~$onsistent ~fi tie Bored’s
fundamental finding in the Site Plan Opinion hat buildings containing 4 stories are permitte~
any tiwnsistent modification of the signature site plan imposing a height tit in feet, as
OPPOS~ ti stories, was invalid.

b this case, however, it is not necessary to determine whether the Board authorized staff to
bpose a spwific height limit h feet when none had been imposd by the Board in its Site Pl=
Opinions. Clearly, if Condition 38 of the Site Plan @tion authorized stsffto impose a building

.6



LINOWES
IAND BLOCHER M

ATTORNEYS AT LAW

● M. Derick Berlage, Chair
and Members of the Montgomev

County Planning Board -
June 10,2005
Page 4

~ht 1tit not imposed by the Board<te condition similarly authorized staff to remove such
buildirtg height ~it ~s is p~icdarly evident since elirninatti~ the 35’/45’ height limit”

lstent witi tie Board’s Site Pl~ns (
. .

which imposed no such
ion) than adding the ltitation. \

We understand staff may have modified the builtig height table in the si~ature site plan from
35’/45’ to”4 stories” sometime k tie Fdl of 2004. Kthis is correeL the modification occurred
~ the Bozzuto building had been constricted and units witi the building had been sold and
occupied. We dso note tie modified building height table shows”4 stories” for sin~e family
detached md totiouse units, not just mtitiftily units, which we believe merely corrected an
oversight as permits had been consistently approvdover an extended period of time @etween
two and three yem) for buildings tit exceeded 35’/45’ but comphed with the ~sto~ stidard.
Again, if the modification was done outside of the normal process, it,occurred last Fdl long ~r
several hundred townhouses and multifamily units had been buil~ sold and occupied.

● For over two plus yem the Planning Commission and Department of Permitting Services have
relied upon the Pltig Board’s Site Plan Options. It is in the instant case a matter of fact that

consistently approved buildine oerrnit ~~ fnr buildin~s in e~5’/4~ ‘ but within
the 4 story tit imposed bv the ~e P

. . .
Ian 00 inions. me Depsstrnent of Permitting

Setices dso @ceted each townhouse ad multifamily product and issued use and occupancy
certificates. Ml of this occurrd long before the signature site plm was physically modifid ltit
Fdl to read”4 stories.” Clearlv the “after the fact” modification of the signature site pl~ Imt

,Fall did not and_ ot have tiuenced either agency to approve permit appticatlons anTissue
permits before the pkm was so modlhed.

Acmrdin@y, given the course of administrative review over an extended period of time by dl
revietig parties, the ody reasonable explanation for tie Planning Commission and the
Department of Perrnitig Services to issue permits and approve inspections consistently even
though buildings exceeded.35’/45’ is that s~had previously determine~ as authorized in both
Site Pla Opinions of tie Boar~ that~s” was tie approved building height s~d~d. ne
physical modification of the signatie site ulm ~ e
detetiation may have demomtratd untidy recordkeepirrg and perhaps questionable judgm ent
in terms of tmurrg, but It dtd not vrhate tie prior consistent tistrative dettiation that 4
-tiw bwldmg s were pcrotted under the Board’s Site Plan approvrds. Zm~ortantlv. the Board’s
fundamental, and onlv fi din~. on buildine hei~ht in either Site Plan Oninion (through the

●
incorporation of the staff report and recomnrendatr.onJ wm that ‘4 stories” wm ~ernriffed.
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~ether the P1amringCommission’s ad MCDPS’ consistent determination as to building height
is atibutd to (i) the Board estahhshing, tbsough incorporation of the staff reports ti its Site
Plan @tiorrs, a legal building height tit of 4 stories; or (u) each building permit application
for construction h excess of 35’/45’ mmprising a request to change the tit in accordarrm with
Condition 38 of the Site Plan Qinion, it is clear that decisions have been made in this case
consistent witi the Board’s fundamenti fintig during the Site Plan review process that
buildings contig 4 stories were to be permitted in the Town Center development. Further. tp
the extent staff approved the increased building hei~t u~t to Cond~ Sti s
judgment in exerclsm~ the authonW delegated by the Board ~d not whe~er

D “

such authoriw existed. Under such cu “ would be manifestly unjust to fid a
building in violation o~a titatio pprovd bys pursumt to the authori~ expressly
delegated by the Board. )

L
Setback Comufisnce.

Regardtig the issue of setback compliance, we understand comphance questions have been
raised concerning the required building setback horn a street. titia~y, we note with significance
that the ClrsrksburgTown Center project was the fit major neotraditional mixed-use community
within Montgome~ County. > reflected in the Proiect Plm @tigrr mailed June 12, 1995, the
PlarminKBoard granted severfl waivers from st~ e ts to provrde addit~d
flexibility to both the developer and planning staff h the implemenbtion of tis new form of
‘developm~nt.

h the Project Plan @ission, the Planning Board approved the use of closed-section skeets, the
use of on-street parking to reduce the requirement for off-street parking and reduced setbacks
along the streets and bound~ lies. h tis latter respect, as stated in tie Project Plan minion:
“These reduced setbacks will allow buildings to be oriented to Strees to enco~ge the Us<of

~~d generall~ lmurove tie p~es~~ en~romn~! me C1~~b~g Mwtm pl~ ~SO
anticipated the reduction in setbacks to foster the creation of a pedestrian oriented town.” Project

3

Plan Qinion at 7. ~e Planning Board further indictied in the Project Plan Opinion that no &
minimum setbackfiom the street was required if in accordance with an approved Mwter Plan. Q%
Id at 9.

\

Subsequently, in tie Phase I Site Plan SUff Report dated January 16, 1998, the project data table ‘<
indcated the fo~owing, h perdrsent pti n.
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Development Standard Petitte~~tied Proposed

W Btilding Setbacks (ft.):

From SOYstreet
Comrncrcid bldgs. tia da- w~hme D
Reaidcntid bldgs. da** lo ft. min.**

**

3me Planning Board rm.wed thti setback during the Project Plan Rmiw andfound that
no setback is necasa~ per the approved master plan. Phase 1Staff Report at 32. (Emphasis

k

suppfied.)
““Y

A stated above, h its @inion approving the Phase I Site PIQ me Planning Board expressly
%> -

%<
made as a part of its @inion the Staff Report and its discussion of building setback
rcquircmen~. me Planning Board’s action in this regard demonstrates hat hm a regulatory ~y
perspective the Board had determinti conclusively that ❑o setback was r~nired born the street.
k fight of its prior tidings, we respectily suggest that the Board crumot retroactively change
or fid buildings conatictd pursuant to and in accordance with its prior determination to now 6%
somehow violate a setback atsndard the Board concluded did not exist. w=

Similarly, tie Planning Board expressly “madethe Phme H Staff Report dated May 2,2002 a part
of its Phase ~ Site Plan Qinion. me Phase H Staff Report contsind the following data table;

~%~

again in peticnt pfi ,Gq

k
Development Standard Permitttiequired Proposed \%

Min. Building Setbacks (R.):

From my street
.

Comrnercid bldgs. da- Phase ~
(

da
Residentid bldg. da 10R. min. *

* ~e Planning Board reviewed this setback during the Project Plan reviw andfound that
no setback is necessa~ per the approved Master Plan. Phase D Staff Repod at 17-18.
@mphssis supphcd.) e’ 9

%4 ><+ 99,.
‘* 7
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Ag~ based on the Planning Board’s Phase ~ Site Plan OpinioU tiough its express
hcorporstion of the Phase J3Staff Repo% the Board determind conclusively that N setback
tim tie street was to be rquired within this project.

We have dso reviewed the various site plw and site plan smenrJmen@ approved in this case.
Bssed on these plm, a number of different setback and yard standwds were shown in the data
tables on these plans, and it is apparent that inconsistencies appear witi each data table with
respect to hnt and side yard standards relative to street setbacks.

For example, with respect to tie Msreh 24, 1999 Phase I Site Plan ad the October 23,2001
Phase B-1 Site Plan, the si~ed signature sets approved by sti included a data table which
appears to require a 10’ setback from any street. The same si~a~e site plans dso appear to
require a 1V minimum front yard for dl tit types (sfd, TH, co~ard TH, MF). However, the
Site Plan data tible indicates a O’side yard setback is required for single-family detachd
townhouses and coward totiouses chase ~ and a O’side yard for townhouses and courtyard
townhouses @base ~-l). Attachment 1. Under these Phase I Site Plan documents, there seems
to be an irreconcilable mtiict between a 10’ street setback and a O’ side yard requirement for a
unit built on a comer lot where the side yard flso happens to abut a street.

Stiapproved an amendment to the Ph~e I Site Plan @hme W) on May 30,2003 and the Phase
~ Site Plan signature set on October 14,2004. The data table appearing on these plans continued
to indicate a 10’ building setback horn any street, but the &ont yard stidard for to~ouses fid
courtyard totiouses was amended to ‘NN (not applicable) horn tie previously approved 10’
standard. h addition, the side yard standard for townhowes and courtyard townhouses remained
O’. Attachment 2.

Based on the May 30 Ph=e M and the October 14,2004 signature Phase ~ Site Plans, it again
appears inmnceivable to require, on the one hand, a 10’ street setback but also to indicate on tie
other hand that there is no applicable fint yard requiremmt for townhouses sod courtyard
townhouses and a O’side yard requirement for such units. Clearly, if buildings were required to
be set back 10 feet fim any public right-of-way (typicWy considered a “street”), there would
necessarily be a corresponding required 10’ front and side yard (for a comer lot). However, the
approved data table indicates no such yard was required.

h our view, the ordy way the different s~dards set fofi within the same data table can be
reconciled is to interpret the term “s&eet” as the paved travelway and not the edge of the right-
of-way. To our knowledge, dl units approval and cons~cted meet a 10’ setback requirement
fim tie -velway. fro, to our knowledge, all tits have been btilt in accordance tith the Site

8
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Plan drawing itself Again, the Planning Commission stirccornrrsended approval of each
building permit rmd tie Department of Permitdng Services approved each pemit and issued
owupsncy permits following inspection of the various properties. Under tie circumstances, it
wordd be unjust to fid a violation where W units have been built in accordance with the Site
Plan @inions, the Site Plan drawing itse~ and dl reviewing agencies have endorsed sm~or
approved builtig and use and occupmcy permits. This is clearly and surely tie case when the
Plarming Board itseKhas, through adoption of the Phase I and Ph=e H Site Plan Staff Reports,
determined conclusively in its Qinions that rso setback is rquird from the street.

Lack of CTCAC Standing.

The Clarksburg Town Center Advisory Committee ~CTCAU) was formed ~er a meeting held
Jdy 27,2004, at the rquest of Newlmd Communities to discuss plw for tie development’s
retail center. At the close of the meeting, Newland Communities suggested that a Smaller group

● ’

of residents work with Newland Communities and its consultits to improve the retail center
design. This srndler group subsequently identified itself as the CTCAC.

To our bowledge, the CTCAC is not governed by adopted bylaws rmd its members have not
been eleetti by a representative community-wide vote. To our knowledge, the positions taken
by the CTCAC in tis matter and in lettem sent to the Board have not been presented to or
debated by residents at a properly noticed, community-wide meeting and have not been endorsed
by cornrmmity-wide vote. Rather, it appears the individuals claiming to speak for the residents
of the Clarksburg Town Center were authofied by a small percentage of residents to solely and
specifically work with Newland Communities on the retail center design, and have subsequently
through mere acquiescence and scattered support assunrd a broader role in which they claim to
speak for an entire community on the building height issue.

Residents who oppose the rquest for reconsideration cite in letters to the Board the failure of the
CTCAC to seek or to express input received bm W members of the community. Reference to a
stiong bias against multifamily tit owners is ~so reported in these letters. Those opposing the
request for rwonsideration fortber characterize the attack on building heights as a means of
gaining leverage over Newlmd Communities&d its pmposd for the retail center. k tis regard, a
recent letter addressed to “Residents and Neighbors” and signal ody “Your neighbors on the
CTCA~ was sen~ we believe,, in response to MS request for this group to identify possible
mitigation for building heights in excess of 35’ and 45’. However, the letter clearly focused
primarily on specific aspects of the retail center development that have been controversial with the
CTCAC. The letter dso did not advise prospective respondents that the irrq~ was to gather

● information for use in connection with the unrelated building height controversy. Attachment 3.
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Newland Communities dso renews its objection to individual complainants purporting to speak
for an entire conummity when no such mmdate or authority has been given. The “CTCAU as
an entity does not own property in tie Tow Center, is not a duly formed representative body of
the community and lacks stsntig before the Board. hdividual compltiants should not be
permittd to contirme to advance individual objectives under the false mantle of a duly organized
and representative cormnunity sssociatiom

Newlmd Communities md its Builders Have Relied in Good Faiti on Permits hsued by
Monteomerv CounW and Recommended for Issuance bv ~CPPC.

Lastly, regsrdmg tie June 1,2005 letter to Mlchele Rosenfeld horn counsel to the CTCAC, we
stron~y object to tie suggestions of wrongdoing in the letter and state unequivocally hat
Newlsnd Communities has done nothing improper in this matter and has acted in good faith
reliance on tie Site Plan Opinions issued by the Board. Newland Corrunuoities similarly
believes its individud builders have also acted in good faith reliance on tie building and use and
occupancy permits issued by MCDPS, follotig positive recommendations for issuance of such
permits by the Plting Board staff. h Ms regard, to our howledge each and every building
permit issued by MCDPS in this case was ako recommended for issuance by the Planning Board
staff.

For the foregoing reasons, we request the Board find no violation of building height limits or
applicable setback standards in the Clsrksburg Town Center.

Very truly yours,

L~OWS W BLOC~R LLP

P
g~b

tephcn Z. fiUh~

,

Todd D. Bro
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W: Ms. tim hbrose
Mr. ~les hehr
Ms. Rose Krssnow
Mr. Mchael Ma
Mchele Rosenfeld, Esq.
Sharon Koplsn, Esq.
Barbara Sears, Esq.
Thohy Dugq Esq.
Keti Kermedy, Esq.
Datid Brow Esq.

~ 432426vlW3.~24
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ToddD.Brown
301.961.5218
Ibm@linow@-law.com

M. Charles R behr
Director
Marylsnd-Nationd Capiti Park and
Pltig Commission
878? Mrgia Avenue
Silver Spring, Maryland 20910

Re: Clarksburg Town Center

Dear Mr. Leek

On behalf of NNP~-Clarksburg LLC ad Newland Communities, LLC (collectively, ‘Newltid
Communities”), the purpose of tis letter is to request additiond time before the Planning
Board at its July 7, 2005 meeting to address the btiding height and setback compliance issues
at Clarksburg Town Center. Newland requests a total of one hour to present evidence and legal

~Went on bo~ tie builtig hei@t ~d setback comphance issues. Considering the potential
impact to seved hundred owners of permitted, built, purchasd and occupid homes md
contract purchasers who await detivery ,oftheir homes, Newland requests this additions time to
assure a complete and balanced presentation of the issues.

Thank you for your consideration,

Very My yours,

L~OWS AND BLOC~R LLP

7200 Wisconsin Avenue I Suite 800 I Bethesda, MD 20814-42 I 301,6 S4.0504 I 301.654.2801 Fax 1m.linowes-law.com
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cc: plting Board Members
Ms. Rose =OW
M. Michael Ma
Wchele Rosdel& Esq,
Ms. ti fibrose
~. ~ck Croteau
Robert Brewer, Esq.
Tfi Dug- Esq.
Keti Kennedy, Esq.
Datid Brow Esq.

MM16 “1
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Ms. Rose Wrrow
Development Review Division
Msrylrmd-NationaI Capital Park

and Pltig Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910

Re: Clarksburg Town Center

Dear Ms. bnow:

Gn behalf of NNPD-Clarhburg LLC and Newlmd Communities, LLC (collectively, ‘Wewland
Communities’?, enclosed in respofie to the questions raised about the stati of the completion of
the recreation faeifities and amenities at Clsrksburg Town Center, is a table identifying the
amenity areas and recreation facilities required within Phase 1 of the development and the status
of eaeh. As noted on the table, Phase I consists of 768 units, of which401 are occupied. This
results in a 52.20/.occupmcy rate. With respect to Phaze H, 497 total units were approved by the
Planning Boar& ordy 198 of which are occupied. This results in a 39.8% occupancy rate.

As you will note fim the enclosed table, k several instances Newland Communities is
providtig additional recreation facilities for its residents that are not required by tie approved
Site Plan.

If you have any questions concerning the above, please do not hesitate to contact me.

Very truly yours,

TDB:cp
Enclosure

7200 Wsconsin Avenue I Suite 800 I Bethesda, MO 2081-2 I 301.654.0504 I 301.654.2801 Fax I -.linowes-law.com
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w: Mr. Wchsel Ma
Wchele Rosetiel& Esq.
Mr. Wck Croteau
Robert Brewer, Esq.
Ttiotiy Dugm Esq.
Keti K-dy, Esq.
Datid Brow, Esq.
St~hen Kati- Esq.
Barbara Sears, Esq.



CLARKSBURG TOWN CENTER - PHASE I

OccuPancV Rate

768 total approval units, 401 occupied = 52.2~0 occupancy

Per 1998 Staff Report:

I. Suecified Arnenitv Areas @.21)

A.

B.

c.

D.

E.

F.

G.

H.

I.

J.

K.

Town Square

Land d~catd for future civic
building (with Phase ~

Strcetscape system

Neighborhood squares and green
area

Greenway dedicated to public use

Greenway roadway

Specialty planting areas along
Greenway Road

PtiSchool SiteLarge Private
Recreation Aeas for Major Fields
(with Phme ~

Land for expansion of areas next to
Historic District

Green ~ess and buffer next to
Historic District

Green arem and setback weas
located along MidCounty Highway,
Strin8town Road& Clarksburg
Road improvements

Location(s) & Status

IA4 (site plan pending)

~ (site plan pending)

Being completed with adjacent house
completion

Ml completed except 1A4, ~ & H

Pending flood plain stidy approval

Under comtruction (to be completed ’05) $

Pending completion of roadway

Land conveyed to MCPS and MNCPPC; 2
of 3 fields sodded

Provided

Piedmont – Itidscaping 75% (100% 7/05);
Stringtown 65% (remtider pending road
cons~ction); Cl~ksburg Road 75%
(remainder pending road constructio~ est.
2006-2007 completion)

N 424742vl/W3.~1



L. Pond Area (SW Facility) Pending SW conversion (est. 2006
completion)

H. Recreation Calculations @.34)

Facilitv

A Tot ht (1 required)

hcation(s) & Status

5 provided: 1A-1, Block EE (instiled);
lB-3, Block F (instiled); 1A-3, W
(Spring ‘06); 1A-4, D (site plan pending);
lB-2, Block D (completed) (except
sidewti to be done this week)

B. Multi-Age Playlot (2 required) 2 provided: 1A-2, FF (contracted-waiting
for instigation of underground SW; est.
Fdl ’05 completion); B-3, F (completed)

C. PicrritiSitting (12 required) 19 provided: lB-1, A(l) (completed);
lB-2, D(2) (completed); lB-2, E(1)
(mmpleted); lB-3, F(3) (completed); lA-
1, AA(1) (completed); IA-1, EE(l)
(completed); lB-2, B(2) @ending SW
conversiokFdl ‘06); 1A-2, EE(l ) (out to
bid - smrmrer ‘05); 1A4, ~(l) (site plan
pending); 1A4, H(2) (site plan pentig);
Town Square (2) (site plan pending);
Overlook seatig areas - Clarksburg
Square Road (2) @ending completion of
road construction)

D. Open Play Area U (1 required) 3 provided: lB-2, E(2); lB-3, F(l) -
completed

E. Bike System (1 required) 1 provided: Class ~ @ending home
cons~ction, fial topping} Master Plan
@icdmont Road)(completcd, pending road
opening 7/05); Master Plan (Strirrgtow”
Road) @W ’06)

F. Pedwtrirm System (1 required) 1 provided: Being completed tith
Pathway - M~hy’s Orove adjacent house completion. lB-2, B

@ending conversion of Sw



G. Nature Trails (1 required) 1 provided: Pending – to be field located
w/S& @egin Fdl ’05)

8

H. Nature Areas Existing

I. Swinunin g Pools (1 required) 1 provided: 1A4 bending site plan
approval)

J. Wadiig Pools (1 required) 1 provided 1A4 @ending site plan
approv2d)

UB 434742vl~3.ml



LINOWES
AND

Mzch 8,2005

BLOCH ER LLP
ATTORNEYS AT LAW

Bafiara A Seam

301.961.5157

bsem@tiow*-law.eom

The Honorable Derick Berlage, Chairman
and Mernbem of tie
Montgom~ County Plsrming Board

8787 &rgia Avenue
Sflver Spring, Maryland 20910

Re: Rmponse to Utter dated Jsn~ 25,2005 horn Clsrksburg Town Center Advisory
Committee (“CTCA~) Regarding Building Height in Clarksburg Town Center

Dear Chairman Berlage and Members of the Planning Board:

Our fi~ represents Bo=to Homes, hc. ~Bomto”), ower and developer of certain portions

● “

of the Clarksburg Town Center. The purpose of this letter is to respond to the January 25,2005
letter compltit of the CTCAC alleging height violations of existing and proposed buildings in
the Clmksburg Town Center.

Comr21aint

me specific contention of the CTCAC is that height violations exist in the Clarksburg Town
Center because certain ~eeified buildings, rdthough 4 stories, exceed 45 feet in heighg
which is the maimurn height in feet that the CTCAC contends was established by the
approved Project Plan. As a resulL the CTCAC is requesting, pursuant to Section 59-D-3.6 of
the fifig Ordinance, that tie Planning Board ”... issue a stop work order regarding Site Plans
previously approved for buildings not yet btit, but dso having the potential to exceed the
height guideties as defied in the Board-approved Project Plm” See Jsnw 25,2005
CTCAC letter. The complaint does not specify the existing building(s) alleged to be in
violation or those not yet built but allegedly having the “potenti& to exceed the purpotied
height titation of45 feet. However, based on information Bomto has ob@ed from
discussions with Staffarrd others, Bomto understands that the allegations as they pertain to
Bo~to are limited to the following two multi-family buildings: (i) Building #3, a 30-unit
condominium building which has been constructed and sold to others, and fii) Building #6, a

7200 ~sconsin Avenue I Suite 800 I Bethesda, MO 2081442 I 301,6 M.0504 I 301 .6W.2801 Fax I _.hn0We5-laW.COM
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30-urrit muki-ftiy building, which h~ receivd site plan approval, but is not yet under
construction.

Factial and Leval Background

The Clsrkaburg Town Center is zoned M-2 @esidcntid ~cd-Use Developrnen~ Specialty
Center) and is an optiod method project. The optional method of the W-2 ~ne does not
specify a maximum building height for the development. Under the optional metho~ gened
commercial uses and higher density residential uses are allowed iftiey comply with the
optioti method of development regulations of the M-2 ~ne (Sec. 59-C-10-3.1) md the
density, nurnericd titations, and other guidekes contained in tie apphcable Master Plan
(Sec. 59-C-1O.2.2). h additiom a project plan and site plan(s) must be approved by the
Planning Board under tie optional method.

Project Plan No. 9-94004 for the Clarksburg Tow Center (the “Project Plan”) was approved
by the Planning Board by Opinion mailed on May 11, 1995 (tie “Project Plan Option”). h
the Project Plan OpinioU the Planning Board specifically fids fiat the Proj&t Plan conforms
with the requirements and intent of tie W-2 Zone and tie approved and adopted Clsrkaburg
Master Plan & Hyattstown Special Study &ea ( 1994) ~Master Plm”). As noted above, the
M-2 Zone does not specify a maximum height as a development standard. k this regar~

Section 59-D-2. 12(d) regwding project plans requires ody that a project plan include a land
use plan showing inter alia, the ”... general bti and height of the principal buildings . ..”
Section 59-D-2.42 provides that, to approve a project pl~ the Pltig Board must fid, ~r
~ hat it compfies with the intents and requirements of the zone, including the apphcable
Master Plan. The CTCAC argues that although it is uncontested bat Buildings #3 and M are
4 stories, both the Master Plan and the Project Plan required a maximum height limitation for
residential builtigs h the Clarksburg Town Center of 45 feet. This argument is without merit.
titidly, the Master Pl~ m more fully discussed below, does not specifically state or in any
way imply that a 4-story structure in excess of 45 feet is incompatible with the Master Plan
recommendations for the Historic District, m advanced by the CTCAC. Second, tie Project
Plan establishes tie required height of the residential building to be 4 stories consistent with the
Master Plan, but does not restrict the gened height as to be 45 feet or less.

On this latter point, the CTCAC argues hat because the Project Plan Opinion contains a data
table kdicating tit the reguired height of residential buildings is”4 stories” and that the

8
~ N7374vl~ 1056.0226
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proposed height is”4 stories (45 R.): tie Project Plan is somehow reflecting a strict
compatibility requirement of the Master Plan that the builtigs must not ody be 4 stories, but
flso not exceed 45 feet in height rather than a gened anticipated height in feet for a Astory
building as required by Section 59-D-2.12(d). As noted Buildings #3 and M are 4 stones. The
fid measurement of the height of Building #3 in feet is approximately 53 feet 7-3/4 inches and
that of Btitig M appmxirnateIy 50 feet. This height in feet h no way violates the 4story
requirement of the Project Pl~ nor the appficsble previsions of the Master Plan as more tily
discmscd below.

Master Plan

A careti review of the Master Plan indicates that there is no basis for the contention of the
CTCAC that any residential building in the Clarksburg Town Center in excess of45 feet
somehow violates the Master Plm. h tis regsr~ the Msster Plan does not set a specific hei~t
titstion for buildings k the Town Center in terms of feet. Spwifically, the Master Plan states
at p. 46 as fouows:

‘M apartment btitigs in the future Tow Center will be four stones or less
except within wtig distance .of the trssrsit stop, where a buiIding height of
six to eight stories may be Mowd if Master Plrm recommendations
concerning compatibfli~ witi tie historic dlstict can be achieved.”

Additiodly, Figure21 of the Master PI- entitled “CIarksburg Historic District B@ers,”
graphically illustrates the specified Master Plan guideltie found at p. 48 of the Master Plan to
create certain buffer areas adjacent to the Historic District. me Master Plan recommends that
the areas on the east side of the Historic Distric~ specifically within 400 feet east of existing
MD 355 sntior on land which is within the Historic DistricL development be titd to single-
family detachd structures that are no higher than 2 stories. me Master Plan @er “
recommends that certain areas beWeen existkg MD 355 and relocated MD 355 to the west (an
area of approximately 550 feet) dso be tited to detschd housing with a maximum of
2 stories. Finally, the Master Plan c~s for tie area between relocated MD 355 and the
trsnsitway (approximately 500 feet) have residential housing with a maximum of 3 stories.

According to the Master Pl~ these specific buffer recommendations were intended to ‘l... help
ssswe a syrnptietic relationship between the ‘old’ and ‘new’ areas of Clarksburg,” thereby

W 401374. IMI056.W26
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effecting compatibility with the Historic District. These Master Plan recommendations on height
titatiorrs are ve~ specific and ded witi stories ordy, not specific titatiorrs in feet.
Moreover, tie “buffer” recommendations regarding the Historic District ded with areas that do
not eneompms and are indeed far removed from Buildings #3 and M of the CIsrfrsbwg Town
Center. These areas are in the Town Center and the Master Pla specficdly permits 4 stories to
u many as 8 stories if within wtig distance of the transit stop. Therefore, there is no basis for
the CTCAC’S contention that the scale and character of the Clarksburg Historic Distict requires
the Master Plan to be r=d ss prohibiting residential -c-s h the Tow Center in excess of
45 feet or hat the Project Plan restricts the height to 45 feet. M that is required is that these
structures be 4 stories, a requircm”entthat has been My comptied with.

Site Plan

The W-2 Zone tier rqnires m approved site plan prior to building permit. The CTCAC
contends that since the Project Plan purportedly capped tie height of the mdti-family residential
buildings at 45 feet, the Site Plm codd not permit a 4-story structure with height in feet excess
of 45 feet. Once ag~ tis conclusion is unsupported by tie facts and the law. The Plmming
Board approved the Phase I Site Pla in mr Opinion mded on March 3, 1998 (the “Phme I Site
Plan Opinion”). TfrePke I Site Plan Opinion spwificdly found that the Phase I Site Plan was
consistent witfr the approved Project Pla for the optional method of development and met dl of
the requirements of the W-2 Zone, Moreover, tis Opinion provides Condition 38:

“The apphcmt may propose compatible changes to tie units proposed, as
market conditions may change, provided the tidamentd fmdmgs of the
Planning Board remain intact and in order to meet the Project Pkur and Site
Plan titigs. Consideration shall be given to the building me and (ocatiom
open space, recreation and pedestrian and vehicular circulation, adequacy of
parking, etc. for M review and approvd~

me fid determination of “height of building” expressd in feet iS dependent uPon sever~
factors such as tid architecture, setbacks, grading, etc., md will vary within a residential
building of any number of stories. See 59-A-2.1. Moreover, due to the size and scfle of the
projecb as illustrated by Condition 38, flexibility in mattem not associated tith fundsmenti
fidirrgs of the Pltig Board were anticipated tier Site Plan apprnvd. Based on a review of
the Master Pla the M-2 Zone and Project Plan and Site Plan fidings, the notion that 45 feet

w 47374VIMIOM.W26
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was a fidsmeati frnding of the Pltig Board is erroneous. A 4-story structure consistent
with the Master Plan recoarmmdations and the definition of height km the tiaing Ordinmce is
the proper stand~ on which to assess comphsnce. It is the standard whch the Stiused to
respoad to tie CTCAC in properly rejwting its coateation ofheigbt violations. FM from the
tiortunate md misguided allegations by the CTCAC of “gross negligenw” or undue Muenee
by the Developer, tie Staff appfied the proper standards of review to the Project Plan sad Site
Pkms and has properly rejected the CTCAC’S claim of height violations.

Similarly, Building M was approved as part of the Phase ~ Site Plan for which the PIhg
Board issued an Option mailed June 17,2002 (the “Phase ~ Site Plan Opinioa’~. Once again,
tie Planning Board found bat the Site Plan was consistent with the Project Plm and
rquiremeats of the M-2 bae. k tie Phase ~ Site Plan Opinio% the Planning Board again
identified the height of the buildings to be 4 stories and did not specify a height in terms of feet.

●
For tie reasons statd above, there are no height violations by Bomto as it pertains to the
buildings in question, of the Project P1rmor Site Plan an~ therefore, no grounds exist pursuant to
Swtion 59-D-3.6 of the fitig Ortiaace for a fiding by the Planniag Board of a violation of
tie Site Plans.

Thank you for your attention to this matter. Shordd you require further iaformatiom please feeI
free to contact me.

Very tiy yours,

BL L/-
Barbara A. Sears

cc: Mr. Clark Wagner
Ms. Jackie Mowrey

~. Rose -now
~. Mchael Ma
Ms. Wyna Witisas

M W7374vlM1056.W26
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301.961.5157

bs-@ltiowes-law.com

The Honorable Derick Berlage
Chairsnm and Members of tbe
Montgomery County PlasmingBowd

8787 &orgia Avenue
Silver Spring, MD 20910

Re Clarksburg Town Center Building Heights - Bozzrsto Homes, kc.

Desr Chtian Berlage and Members of the Planning Board

Our fm represents Bomto Homes, hc. ~Boato’~, owner and developer of wrtain portions
of the Clsrksburg Town Center. me purpose of this letter is to request that the Board
rafi its prior decision that no site plan violation has omurred for reasons stated in this
letter snd to be presented by Bozzuto at the pubhc hearing on this matter. The specific
complaint as it pertsins to Bozzuto is coficd to tJzequestion of height comphance of two
mdti-family buildings, identified as Building No. 3, a 30-unit condotium building which
has been constructed snd sold to others, and Building No. 6, a 30-unit mdti-farnily building,
which hss received site plan appmvrd, but is not yet under construction. Please incorporate this
letter and dl etibits referenced herein in tie rword of the proceeding.

titi~y, we have been provided titb a copy of the letter horn Stephen Z. UUtim and Todd
D. Brown of Linowes and Blocher on behalf of NNP~<lsrksburg LLC and Newland
Communities, LLC, the project development manager (collectively, ‘Newlsnd Communities”)
&ted June 10,2005, to the Bosrd dso rquesting that the Board recofi its prior decision
hat no site plrm violation b occurred (the “June 10,2005 Newlsnds Letter”). With reference
to the allegations of height non-comphmce of Buildings No. 3 and No. 6 which ~e tie subject
of this hearing, Bozzuto incorporates by reference those sections of tie Jurse 10,2005
Newlsnds ktter detig with boilding height comphance N well as those sections dealing with
lack of standing of the CTCAC szzdreliance in good fsith on petits issued by Montgomery
County and rwornmended for issuance by M-NCPPC as if filly set forth in tis letter.

$

M 43ti17vlM1056.~6
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On April 14,2005, tie Planning Board adopted the StsffRecommendation and found no height
vioIation had oeeuzrd By letter dated April 22, 2005, tbe CTCAC requested reconsideration
duding to evidence tit the CTCAC had reccntiy discovered but did not attach. By letter
dated April 27, 2W5, tie CTCAC submitted an dlegcd copy of Site Plan 8-980016 covering
Phase IB - Part 3 for Building Permit #301788, Wer identid as “Bomto ‘Bldg. #3’~’
The CTCAC Mer dlegd that this site plan had been retrieval from DPS. Ftily, the
CTCAC submitted a one-page document which it entided “MC Dep-ent of Permit Serviws
Building Review Detail - Page 1?’ The basis for the CTCAC’S reconsideration request was
that the site plan found at DPS had mntained a dab table stating a height Requirementof 45 feet
for mrdti-family buildings and W this site plan was signed by Wynrr Wix on beha~of the
M-NCPPC on October 31,2002 and by Clark Wagner on behalf of Be-to Homes on June 27,
2002. As stat@ MS site plm denoted No. g-980016, dedt exclusively with Ph~e lB-P@ 3
=d mntied tier revisions spprovd by Staff to the footprint and configuration of certain
mtiti-fsrnily bfitigs in Phase IB - Pti 3, including Building No. 3 (the “Phase lB - Part 3

●
Site Plan’~.-

What the Apd 27,2005 letter km the CTCAC iznpropcrly fails to disclose is that the
Phase IB - Part 3 Site Plan was submitted as a part of a complete building permit application
package filed with DPS. AppsrcntIy, tie CTCAC merely excerptti the Phase lB – Part 3 Site
Plrus from tis entire package and the@ set ofplsns was nor subtittd to the M-NCPPC as
part of the reconsideration request. This “selective” submission fails to disclose that tie
Btidmg Permit Apphcation for Building No. 3 was an apphcation for a four-story, multi-
family building with a height in feeL as measured in accordmce with the Zoning Ordinance, of
approximately 53 feet @eretier “53 feet” or “53-foot”). The entire filing with the
srehitec~ plans showing the 53-foot height for Building No. 3 as part of the submission
demo-dog the context in wtich tie site plan submittal shodd have been brought to the
attention of the Bosr~ not jwt tie chart depictd on the site plan.

Attached as Exhibit “W is a copy of the Building Pcmzit Application for Building No. 3
~Application”). This Application, togetier tith the M set of plans attached as Exhibit “W,
forms the basis of tie approval building perrni~ a copy of which is attached as Exhibit “~.’
The date of issuance of the building permit is July 31,2003. The plans, showing the 53-foot’
building, are stamped “Approvefl by Montgomery County Division of Building Cons@ction

1Since Exhibit “B” contains mrdtiple pagw of buildirrg plans, ordy one set is being provided
with the record copy oftis letter, which will be provided to Rose -OW.

●
H 43&17vlM1056.0026
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for Permit 301788. These plans clearly contain the elevations which demonstrate the 53-foot
height of Building No. 3. Further, = evidenced by the letter dated June21, 2005 tim Les
Powell of CPJ to Clark Wagner of Bo=to (attachd as Exhibit “D”), in June of 2002, ~ part
of the submission of the minor modifications to the layout of the multi-family buildings in
Phase lB - Part 3, CPJ provided the architec~d elevations to the Pltig Board Staff, which
dlustrstd the height of Builtig No. 3 at 53 feet These Srchitecturd elevation formed the
b=is of the building plans that similarly demonstrate the 53-foot building.

~erefore, m indicated by the cove ofde~g and the full set ofplsns, it had been the
consistent position of Planning Board Sti that the height of the mdti-family btidings was
contro~ed by the four-story reqtiement and was not tier tited by a 45-foot restriction in
height. Accordingly, Boato’s actions taken as a whole, as evidenced by the Building Permit
Application submission to DPS md the subs~uent sign-off by the M-NCPPC on the building
pem3it for Building No. 3, issuance by DPS of tie BuiIdizzgPetit and issuance of the Use and
Occupancy Permit for Building No. 3 were d perfectly consistent with this understiding.
me fact that a data table that erroneously indicated 45 feet was reproducd in the Phase lB -
Part 3 Site PIu does not negate the extensive course of defigs and consistent good-faith
actions of Sti and Bo=to with regard to tie treatment of the height requirements m four
stories or constitute a site pkm violation.

The consistent administrative actions ofmdtiple builders and agencies in fitig for ad issuing
permits with regmd to height for the Clarksburg Town Center, which height was controlld by
comphsnce with the story titations is the contro~ing factor in izrterpreting the Project Plan
and Site Plan Opinion requiremen~, not an erroneous data table and rmfortunate, but irrelevant,
purported staff modification to the data table allegedly occurring in November of 2004. ~s
long-standing course of administrative actions, issuance ofpermita and construction of
buildings pursuant to those permits and receipt of occupancy permits must override the
inadvertent and mistaken placement of a data table on a site plan document. There wm clearly
no effort or intent to misstate, hide, or otherwise obscure the heights of these buildings, as
underscored by the very document submitted by the CTCAC w the basis of its reconsideration
rquest when that document is taken as a whole as opposed to one sheet taken out of mntext.
F~dly, as noted in the June 10,2005 Newlands ktier, we agti emphmtie that the
modification by Planning Board Staff of the chd last fd was kelevant. Not ofly was this
written modification in no way refied on by Bo=to in arry aspect of the permitting of the
buildings or in defense of the “complaint in the April he.arin~ but was not even bown by
Bomto until pr=ented at the April hearing. *

m 436617vlmlo%.w26
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~erefore, the materials subrniffd by tie CTCAC do not establish a violation oftbe site plan.
htew tiey merely show the use of an erronwus chart. me we of this erroneous chti to
estabfish tie height requirement is completely outweighed by tie approvals history, and
mdtiple and long study actions of the parties, M-NCPPC and DPS co-g and approving
the proper inte~retation of the height requirement,

Jn summary, whether the erroneous data table appears on the Phase IB - Pti 3 Site Plan or no~
tie property as it petied to Building No. 3 was not impressed with a 45-foot height
titation md no tiolation has occurrd As to Building No. 6, this building f~ within the
Phase 2 Site Pl~ which conti no such data table. For the above reasons, and tiose to be
presented at tie hearing on this matter, Boato respectfully requesk &at the Board tid no
violtion of builtig height tits in the Clarksburg Town Center.

very mly yours,

Enclosures

@z&
cc: Mr. Tom Bo to

Mr. Clark Wagner
Ms. Jackie Mowrey
Mr. Charlie hebr
Ms. Rose Krasnow
~. Michael Ma
Michele Rosenfe14 Esq.
Stephen =Ufi~ fiq.
Todd Brow Esq.
~iOtiy Dugw Esq.
Kevin Kennedy, Esq.
David Brow Esq.

o ~43M17vlM1056.C026



Monlcromorv Coumv Depanmum of 265 Hungetiord Drive, 2od Floor.
I MarVlnnd Permitting SemlCeS Rockville, Mnwland 208W416S

240n77-6370

BUILDING PERMIT
APPLICATION DPS -#1

SEDIMENT CONTROLNUMBE% ~ OCO + ~ ~

~ 1A. WORK~PEIACllONK . lB. PFflNCIPLEUSE /CffOCkOfle)

❑ Consfroct O ExtendAdd ❑ ’AlterMnnovatn ❑ Asaamblv O Boatiino House ❑ Business’

Classlflcntion:

Sheet Number

Board of Appeals:

Checked 8V:

❑ Educational a Industial

D 0em0fisWov6 ❑ Repair O Commercial Swim. Poo; U Hotal ❑ Institutional ❑ Mercantile O Metal

lC. M No. of Stofios (units if multi.familv} @Multi-FamilV U Restaurant ❑ Placeof Womhip ❑ PubticUtilitV 0 Fanca

lD 29, ? 50 Sq. FootaBeof Land0istud3ance ❑ SinuleFamilv ❑ Storaga 0 Townhousa U Mffic.Stmctum
1E2 04!%50 Sq.Footageof Area Createdor ❑ MulWFamilVSeniorBuilding

Effectedbv tiis Action ‘If Business,please speci~ usa:

1E Construction Cost Estimata $ ‘- , q 3 ~ , 000

,,

lG Modal Narns Bu ILO;dm 3
:lH. Plansfor t~a model have bean reviewed and approved as a ‘Model HouseType”under Permit #: N/h

1 f. ma is 6 0 ,Site ~ D Swctural ReVisiOn to pe~it #: NIA

lJ. Ws is a refer-back to permit # NI A Subdivision: d/A

~ M. ~PEoFSEWAGEOISPOSAL 2B, TVPEOFWATERSUPPLY

~WSSC O Saptic ❑ Othac ~SSC 0 Wall ❑ Ocher

~ ISTHISAN IMPACTTN AREA? ~as ❑ No

Do vou choosa to use impact tax cradns for this apphcetion7 O Yes ~o If Yas,attach a copv of approvadcradit msdstats the emount of

crarfh vou wish to appfv to tiIs appficatiom $ ~

~ ISTHIS AN EOA~’OR OAPAGREEMENTFORTHISLOTT O Yes MO If yas,submit copvof agraamant

m’

Anv irrfomrationtfrat tha appficanthas set foti in thii apptictin that is fake or misleadingmay rasult in the rajactionof the application.A condition for
tha issuancs of tfdi pamdt is CfratCfrapmposad coostmction complv et all timas with the pbfns as appad bv dl applicable govamnvantaganc{es.

I herebydaclareandatimr, underthe panaf~ of pe~u~, that all mattem and facts sat foti in cfds buildbrgpecmitappficatfonah trua andcomet to Chabeat
of my krrowledga,informationandbaliaf.

.7 ——— ——— ——— ——— ——— ——— ——— ——— —— -—-—-—————— -———-

L
&pUcadoflartit NO. Fhg F~ $

Pmmlt Foe: $ - Fib Foe -$
EOA~ $

Balance: $
<,

OAP:$ ,.
kpacl Tm $ &aa No.:

Demo #i Bond# tfbo# flg31 lm
Edit



~ coNDmoNs:



P~ COND~ONS:

LOT NA
L~ER
FOLIO
PEW =: $104,470.81

Dueaor

P&t NO 301788
mpu~ 7n U2m
X Ref.
Rev. No
m. A~1624

12824 ~BURG SQUW RD
~BURG m m87l-

B~K mm
~ON D~~~ PLATE
TAX ACCOUNT NO.:
SUBDNfSION

Ps mER o

WST BEPOSTEDONJOBSm

ANAPPROW ~AL mSPE~ON ISREQ~RED
PWOR TOUSEOR OCWANW

Etibit “C’



Charles P. Johnson & Xsociates, Inc.
Planners Engineers Landscape Architects Surveyors

CPJ
tisotiaw

Silver Spring, ~ Frederi&, MD Fatiu, VA 8

June 21,2005

m. Cld Wagner
Bo~ & ~tes, hC.

7850 Waler Me
suite 400
khek m 20770

Re: Cltibq Tom CenterSits Ph No. &980016 for Phase IB - Part3

This lti til ~ M on be~of Be-@ Homes, Jnc., Charles P. Johnson &
~, kc. ~CP~ timid _ tier mtications to & above-ref-d Site Pb
in Jme of 2002. M submission w for the purpose of obtaining some minor m-cedons to
the f- md the hyout of- mtiti-tily == ioclx Building No. 3. Aa past
of ti stiiou CPJprovided mhikti elevations to ~ which Nustmtd tie hei@ of
BuiJhg No. 3 at =titiy 53 feet

Priorto b time, CPJhad discussed the height tictiom applidle to mdti-tily buildings
such as Buirding No. 3 tith the Mravi-. It w ow ud-dirrg thsr P* sod P%
he tie ~I@t ~tiou ~fimble to wch rmdti-family buflrringato be fow ariea ~d
not tier tited by a hei@t ticdon of 45 f- CPJ did plwe a dati tsble on the
aforementionedsite plm that intiti a height of45 f~ for mrdti-tiy btidings. However,
CPJ did se sk= tie U table had k idendfiad ss tic one to pl- on the site pleo by steff
and not as a sxent that the height in feti q- the fnur-sto~ titation CPJ ursdersrood
to apply to the mrdti-~y huiltig.

I hope the above is ~osive to you in~. Shmdd you hsve soy ~ons, pleese”feel h
to esll me.

-“s’”=
1751 Elton Road ● Stiver Spring, MD 20903 ● 3014W7000 ● F= 3014M-9394
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LtNOWEs

●
IAND BLOCHER LLP

ATTORNEYS AT LAW

June 24,2005 Barbara A Seam
301.961.5157
bsem@linowes-law.com

Ms. Rose G. -now
Chief, Development Review Division
M-NCPPC
8787 tirgia Avenue
Silver Spring, MD 20910

Re: Clarhburg Town Center Building Heights -“Bomto Homes, kc.

Dear Ms. -now:

On behtiof Bozto Homes, he., enclosed ple~e fid a copy of tie Use-and-Occupmcy
Certificate for Bo=uto Multi-Family Building #3 at Clarbburg Town Center, which was
issued on Au~t 11, 2004. Please incorporate tis letter and enclosure in the hearing record in
the above-referenced matter.

Thti you. Should you have any questions, please feel free to contact me.

Vew truly yours,

Enclosure
/

cc: Michele Rosenfeld, Esq.
Mr. Cl& Wagner
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Ms. Jactie Mowrey
David Brow Esq. u ,=’ :
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7200 Wisconsin Avenue I Suite 800 I Bethesda, MO 20814~42 I 301.654.0504 I 301.654.2801 Fax I W.linowes-law.com



.,..,

( mw
(

Robert C Hubbd
Direaor
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